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Before the
UNITED STATES COPYRIGHT OFFICE
LIBRARY OF CONGRESS
Washington, D.C.

In the Matter of:

NOTICE AND RECORDKEEPING FOR Docket No. RM 2002-1A
USE OF SOUND RECORDINGS UNDER
STATUTORY LICENSE

P M T N T

COMMENTS OF THE
RECORDING INDUSTRY ASSOCIATION OF AMERICA, INC.

The Recording Industry Association of America, Inc. (“RIAA”), on behalf of
itself and its member companies, which create, manufacture and/or distribute
approximately 90% of all legitimate sound recordings produced and sold in the United
States and on behalf of SoundExchange', currently an unincorporated division of the
RIAA, which has a separate, overlapping roster of members that are large, medium and
small recording companies, respectfully submits these comments in response to the
Copyright Office’s Notice of Proposed Rulemaking on “the requirements for giving
copyright owners reasonable notice of the use of their works for sound recordings under

statutory license and for how records of such use shall be kept and made available to

" SoundExchange licenses public performances and ephemeral recordings, and collects and distributes
public performance and ephemeral recording revenue for such digital media as cable, satellite and the
Internet. SoundExchange’s board of directors is evenly divided between representatives of copyright
owners and representatives of artists and nonfeatured musicians and vocalists. The board has voted to
incorporate SoundExchange as a separate legal entity so that it is no longer a division of the RIAA.



copyright owners.” Notice and Recordkeeping for Use of Sound Recordings Under
Statutory License, 67 Fed. Reg. 5761 (Feb. 7, 2002) (the “NPRM”).

L INTRODUCTION

In 1995, Congress amended the copyright laws through enactment of the Digital
Performance Right in Sound Recordings Act of 1995, Pub. L. No. 104-39, 109 Stat. 336
(Nov. 1, 1995) (the “DPRA”), granting copyright owners of sound recordings an
exclusive right of public performance. Congress limited that exclusive right through the
enactment of a statutory license for certain nonexempt transmissions. The statutory
license enables entities making certain digital audio transmissions of sound recordings to
have access to millions of sound recordings protected by U.S. copyright law merely by
taking a few minutes to file one piece of paper in the Copyright Office, instead of having
to negotiate individual license agreements with the thousands of sound recording
copyright owners whose songs a service might want to transmit. This efficient
mechanism provides a tremendous benefit to services operating under the statutory
license, but it is only available to services that agree to abide by the terms of the statutory
license.

In exchange for operating under the statutory license and enjoying the benefits of
a blanket license, each statutory licensee agrees to do four things. First, they agree to pay
the royalties that are established by the Librarian of Congress (the “Librarian”), including
when the rate is not established until after the commencement of transmissions.

17 U.S.C. § 114(f)(4)(B). Second, they agree to comply with “such notice requirements

as the Librarian of Congress shall prescribe by regulation.” Id. Third, they agree to

provide copyright owners with reasonable notice of use of their sound recordings. Id.

§ 114(f)(4)(A). Fourth, they agree to abide by the programming requirements, id.



AT

§8 114(d)(DH(C)({v), 114(d)(2)(C)(1), and other terms set forth in the statute. 1d.
§ 1140 B)).

Copyright owners and performers did not impose the above statutory
requirements. Rather, Congress adopted these requirements as a condition of operating
under the statutory license or a statutory exemption. The requirements are, therefore,
akin to a contractual obligation in a voluntary license. A service only receives the benefit
of the statutory license or the statutory exemption if it agrees to abide by the terms of the
statute. Thus, the requirement to provide detailed reports of use — the subject of this
rulemaking proceeding — should come as no surprise to services. In fact, in addition to
the general requirement in the statute, the Copyright Office’s adoption of interim
regulations for preexisting subscription services also provided statutory licensees and
exempt services with notice of the types of reports of use that would be required under
the Section 114 statutory license. See Notice and Recordkeeping for Digital Subscription
Transmissions, Interim Regulations, 63 Fed. Reg. 34,289 (June 24, 1998) (the “Original
Determination”). Much of the data in the proposed regulations is identical to that
required by the Original Determination. It is reasonable to conclude, therefore, that any
service operating under a statutory license or exemption after June 24, 1998, the date the
Copyright Office published the Original Determination, did so with full knowledge of its
likely obligation to provide similar data reporting.

The determinations made by the Copyright Office in the Original Determination
provide guidance for the Copyright Office in this proceeding. The Copyright Office
previously ruled that services operating under the statutory license are obligated to

provide:



o Identifying information for each sound recording performed;

o A consecutive listing of every sound recording scheduled to be performed;
and
. Reporting sufficient for ensuring compliance with statutory requirements,

such as the sound recording performance complement.

See id. at 34,294-95. The regulations adopted through this rulemaking should be
consistent with the principles set forth in the bullet points above, and provide copyright
owners and performers with information that enables them to be compensated
individually for the use of their works and enforce the requirements of the statutory
license or the statutory exemption.

Any claim that detailed reporting requirements will destroy webcasters or any
other digital audio transmission service is unfounded. After the Copyright Office’s
Original Determination for preexisting subscription services, the “burden” of providing
detailed reports of use did not thwart, hinder or cripple the development of such services.
In fact, such services have continued to succeed since the Original Determination. Thus,
history rather than hysteria should serve as a guide to the Copyright Office in this
proceeding.

RIAA sets forth in these comments proposed regulations that build upon, but are
slightly different than, the regulations proposed by the Copyright Office. See Section IV
infra. RIAA believes that these alternative regulations will simplify the reporting
obligations of services and provide collecting entities with the information needed to
distribute royalties to copyright owners and performers and provide copyright owners
with sufficient information to enforce the requirements set forth in Section 112 and

Section 114 of the copyright laws.
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II. DETAILED REPORTS OF USE ARE NECESSARY FOR ROYALTY
COLLECTION AND DISTRIBUTION AND ENFORCEMENT OF
STATUTORY REQUIREMENTS

Detailed reports of use are necessary for the collection and distribution of
statutory royalties and the enforcement of certain statutory requirements, such as the
sound recording performance complement, which applies equally to statutory licensees
and certain statutorily exempt services. Without detailed reports of use, copyright owners
and performers will not be compensated for the actual use of their creative works, and
services’ compliance with statutory requirements such as the sound recording
performance complement will be “discretionary” as services will know that without data
to test for compliance, there will be little risk of their being held liable for
noncompliance. In order to prevent such injustices, the Copyright Office should adopt
regulations that protect the rights of copyright owners and performers.

A. The Copyright Office Has Previously Ruled That “Reasonable

Notice Of The Use Of Their Sound Recordings” Requires
Detailed Reports Of Use

Each type of service operating under Section 114 is required to provide copyright
owners with “reasonable notice of the use of their sound recordings.” 17 U.S.C.
§ 114(£)(4)(A). The Copyright Office has already determined that detailed reports of use
are necessary for the proper allocation of royalties among copyright owners. See
Original Determination, 63 Fed. Reg. 34,289. The Copyright Office also determined that
“reasonable notice” includes information sufficient for ensuring compliance with certain
requirements of the Section 114 statutory license, including the sound recording
performance complement. See discussion infra Section II.D. As the Copyright Office

noted:



[Clonforming to the performance complement is a condition of the statutory
license, and a Service that complies with the regulatory notice requirements and
pays the statutory royalties thereby avoids infringing the copyright owners’
exclusive rights. 17 U.S.C. § 114(d)(2), (f)(5). . . . The Office believes that the
presence and specificity of the performance complement indicates Congress’
intent that records of use include data to test compliance.
Original Determination, 63 Fed. Reg. at 34,294. In order to test for compliance with the
sound recording performance complement, however, notice of all transmissions is
needed. Samples or surveys of occasional transmissions on certain channels are
insufficient, and would not provide copyright owners with information needed to test
compliance on all channels at times selected by the copyright owner.

This rulemaking should build on the Original Determination (which the
preexisting subscription services have generally complied with), correct inadequacies in
the current reports of use and create a uniform reporting structure that applies to all
services, regardless of the types of transmissions made. What this rulemaking should not
provide, however, is an opportunity for services to argue that the sound recording
performance complement has no meaning, that copyright owners are not entitled to
comprehensive data that would enable them to ensure compliance with the sound
recording performance complement or that the obligation to provide data collection and
reporting should be borne by copyright owners and performers.

The services that participated in the matter of the Digital Performance Right in

Sound Recordings and Ephemeral Recordings, Docket No. 2000-9 CARP DTRA 1 & 2

(the “Webcaster CARP”) are on record proposing that copyright owners should be

responsible for tracking a service’s usage of sound recordings. In their direct case
submission, the broadcasters and webcasters in the Webcaster CARP proposed the

following:
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3. Information Regarding Use of Sound Recordings Under Statutory License

(a) It shall be the responsibility of any agent(s) designated to receive
royalty payments under the statutory license to determine what sound
recordings have been performed by services licensed under the
statutory license to the extent such information is needed by the agent
to fulfill its distribution obligations.

(b) In the event any designated agent wishes a service licensed under the
statutory license to provide it with reasonable information regarding
the sound recordings performed by the service, the agent shall
reimburse the reasonable costs and expenses incurred by the service in
collecting and providing the relevant information. In no event shall

such information exceed that which is necessary to allow the agent to
identify the applicable sound recordings.

Direct Case of Broadcasters and Webcasters in Webcaster CARP, Exhibit 3,
Broadcasters/Webcasters Proposed Rates and Terms for Royalty Fees for the Digital
Public Performance and Ephemeral Recording of Sound Recordings by Eligible
Nonsubscription Transmissions (Apr. 11, 2001).

This proposal by the services participating in the Webcaster CARP should be
rejected. First, the services seek to shift the burden of determining what sound recordings
have been performed when it is the services who control the programming of
performances. In addition, as transmissions are frequently made on “channels” that are
created “on the fly” and made available only to the recipient of the transmission, it would
be impossible for copyright owners to “determine what sound recordings have been
performed” under such circumstances.? Second, the Copyright Office has already ruled
in the Original Determination that certain information is needed from a service in order

for an agent to distribute statutory royalties. Third, services are required to provide

2 See Quote of Brad Porteus, Vice President, MTViRadio, MTVi Group, LLC in Section IV.D infra
regarding the creation of unique playlists for each listener.



notice of use without reimbursement of costs because providing notice of use is a
requirement of the license, not an option. Notwithstanding the many creative attempts of
certain services to shift their obligation to comply with the statutory requirements to
copyright owners and performers, neither the Copyright Office nor those entitled to
royalties should be required to expend precious time and money in this rulemaking
revisiting issues that the Copyright Office decided nearly four years ago, after an in-depth
rulemaking proceeding.

B. Detailed Reports Of Use Are Necessary For Royalty Collection And
Distribution

In order to fulfill the purpose of the statutory licenses — to compensate copyright
owners and artists for the exploitation or reproduction of their works — one needs to
identify the sound recordings actually performed or reproduced so that royalties are
distributed to the copyright owners and artists entitled to receive such royalties. All of
this information on performances or reproductions is in the control of the services. Itis
the service that programs the recordings that are performed. It is the service that obtains
the recordings, “rips” those recordings to make reproductions for a database from which
transmissions are made and enters the meta data for those sound recordings so that they
are identifiable in the database. Indeed, many services often emphasize that they display
information on specific sound recordings and links to retail websites so that listeners may
purchase the transmitted sound recordings. Under the statute, some services are also
required to “identif[y] in textual data the sound recording during . . . the time it is
performed, including the title of the sound recording, the title of the phonorecord

embodying such sound recording, if any, and the featured recording artist, in a manner to
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permit it to be displayed to the transmission recipient . ...” 17 U.S.C.
§ 114(d)2)C)(x).

In contrast, copyright owners and performers do not control any aspect of the
public performance or reproduction of a sound recording and it would be unreasonable
(and in many instances impossible) to require them to track, monitor, or collect data on
the usage of their sound recordings by any service that may choose to operate under a
statutory license. Therefore, the obligation to provide detailed reports of use that are
necessary for royalty collection and distribution must be borne by the service exploiting
the sound recording, an approach that is consistent with the Copyright Office’s findings
in the Original Determination.

1. Royalty Collection

In the Report of the Copyright Arbitration Royalty Panel in Docket No. 2000-9
CARP DTRA 1 & 2 (Feb. 20, 2002) (the “CARP Report”), the arbitrators established a
rate structure that requires eligible nonsubscription transmission services to pay a
statutory royalty for each “performance” of a sound recording. The CARP defined a
“performance” as “each instance in which any portion of a sound recording is publicly
performed to a listener via a Web Site transmission or retransmission (e.g., the delivery
of any portion of a single track from a compact disc to one listener).” CARP Report,
Appendix B, Rates and Terms for Eligible Nonsubscription Transmissions and the

Making of Ephemeral Reproductions at § 1(1) (hereinafter “CARP Report, Appendix B”).

Under the Webcaster CARP decision, eligible nonsubscription transmission
services must report to the collecting entities for copyright owners and performers the
actual number of performances during a given month. If a service plays one song on a

channel that is received by 10 people, then the service must pay royalties for 10



performances. Similarly, if a service plays all or part of 10 songs on a channel received
by one listener, then the service must pay for 10 performances. Each eligible
nonsubscription transmission service must, therefore, provide copyright owners or
collecting entities with statements of account that contain information that is sufficient to
calculate the number of compensable performances that have been transmitted under the
Section 114 statutory license. This includes information on the number of transmissions
on each channel of programming offered by the service during each hour of each month.

The arbitrators in the Webcaster CARP, after receiving evidence over several
months, including thousands of pages of briefs and hearing transcripts, also concluded
that requiring a service to track and report all performances “would not significantly
burden the services,” even if the service had to report partial performances of sound
recordings. CARP Report (Interim Public Version) at 107. The Copyright Office should
similarly conclude that requiring services to report each transmission of any portion of a
sound recording is not burdensome and, in fact, is needed by collecting entities to ensure
proper payment of royalties when services pay on a per performance basis and for the
allocation of royalties for distribution.

2, >R0yalty Distribution

To give meaning to the purpose of the statutory license and the requirement to
provide copyright owners with notice of the use of their sound recordings, reports of use
must contain more information than the gross number of performances. For example, if a
service reported that it made 10,000 Internet-only performances during a month and had a
liability of $0.0014 per performance, then a collecting entity would know that the
service’s liability was $14. But a collecting entity would have no basis for allocating any

of that money. Under law, however, those royalties must be allocated in a particular
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manner. Fifty percent of the royalties are allocable to copyright owners, 45% are
allocable to the featured recording artist(s), 2Y4% are allocable to nonfeatured musicians
and 2¥2% are allocable to the nonfeatured vocalists. See 17 U.S.C; § 114(2)(2)(A)-(C).

The obligation to report with specificity each digital audio transmission of a
sound recording is not limited to services that pay royalties on a per performance basis.
For example, preexisting subscription services pay royalties equal to “6.5% of gross
revenues resulting from residential services in the United States.” 37 C.F.R. § 260.2(a).
But those royalties also need to be distributed to the performers and copyright owners
whose recordings were exploited by the service. As the Copyright Office has already
determined, in order for a collecting entity to distribute royalties accurately to those
entitled to receive such royalties, the collecting entity must have sufficient information to
distinguish among all sound recordings performed by all types of services, including
unique sound recordings that have the same title and are performed by the same artist.
For example, one artist can perform the same song multiple times on multiple albums
(e.g., a studio album and a live album) and each album can have a different label owner
or different nonfeatured performers, or both.

RIAA proposes in Section IV infra, revised regulations that adopt uniform
reporting obligations for all services regardless of the type of transmissions made by such
services. These proposed regulations will facilitate the prompt and efficient distribution
of statutory royalties to the copyright owners, featured artists and nonfeatured musicians

and vocalists entitled to receive such royalties.
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C. The Breadth Of Programming Offered Under The Section 114
Statutory License Requires Detailed Reports Of Use

The ability to transmit sound recordings digitally via cable systems, satellite, the
Internet or through wireless technologies is revolutionizing the industry of providing
consumers with access to recorded music. Consumers are no longer limited to their local
radio stations or compact discs, vinyl recordings or cassettes. Instead, a consumer can
listen to the same radio station as she travels across the United States if she subscribes to
one of the two preexisting satellite digital audio radio services. Or she can log on to the
Internet and hear simulcast transmissions of radio stations from around the country or
music from different decades, different cultures or different genres on one of the
thousands of niche channels programmed by webcasters and broadcasters. Such
offerings may be free to the listener or may require the payment of a subscription fee. A
common trait of all of these services is that they chose to benefit from a statutory license
(or an exemption) and to be subject to all of the requirements of the statute. As noted
above, these requirements include paying a statutory royalty, complying with certain
statutory conditions and providing copyright owners with detailed reports of use, a
proposition established in the Original Determination and which has equal force today.

The royalties that stem from the Section 114 statutory license, for the first time in
United States history, compensate artists and copyright owners for the public
performance of their works. Accordingly, each transmission of a sound recording will
result in an income stream for the copyright owner of the recording and the performers on
such recording. This new income stream will benefit all copyright owners and
performers — the big and small, and the famous and lesser known. But the only way to

pay the copyright owners, featured artists and nonfeatured musicians and vocalists what
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they are due for the exploitation of their recordings is to require reporting logs that detail
each and every performance rendered, not simply a snapshot of what is played during a
random time period on a random channel. This is especially true when one considers the
breadth of music programming offered by digital music services, frequently on channels
that are transmitted only to a single user for whom such channel was created using an
algorithm that draws a playlist from a large universe of available sound recordings.
According to many of the witnesses who appeared in the Webcaster CARP, one
of the great benefits of webcasting is that it provides music that is not available on over-
the-air radio. These witnesses touted their ability to go deeper into catalogues and play
highly themed genres, giving “promotion” to lesser-known performers who may not be
affiliated with one of the major record companies. It is this very practice of offering such
a varied range of music on an infinite number of channels that complicates the
distribution of royalties, especially with regard to lesser known performers and smaller
copyright owners. For example, webcaster witnesses testified that:
° “Echo’s wide variety of music content gives it the ability to target a
broader market than is generally reached by traditional broadcast radio.”
Written Direct Testimony® of Tuhin Roy, Executive Vice President in
charge of Strategic Development, Echo Networks, { 15.
o “Incanta exposes listeners to a diverse range of music not ordinarily

available on broadcast radio.” W.D.T. of Eric Snell, Chief Financial
Officer, Incanta, Inc., J 20.

® Hereinafter, references to written direct testimony in the Webcaster CARP shall be cited as “W.D.T.”

The W.D.T. of witnesses from BET.com, Comedy Central, Coollink Broadcast Network, Echo Networks,
Inc., Everstream, Inc., Incanta, Inc., Launch Media, Inc., Listen.com, Live365.com, The MTVi Group LLC,
MusicMatch, Inc., myplay, Inc., Netradio Corporation, RadioActive Media Partners, Inc., RadioWave.com,
Inc., Spinner Networks, Inc., Univision Online, Westwind, and XACT Radio Network LLC (collectively
the “Webcasters”) can be located in Volume VI (Public Version) of the Direct Case filing of the Services in
Docket No. 2000-9 CARP DTRA 1 & 2 (Apr. 11, 2001).
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“Services like Launch expand the exposure offered to new artists and to
older ‘catalogue’ product, as well, compared to traditional radio.
Launch’s wide variety of musical offerings enables it to target a broader
market than is generally reached by today’s over-the[-]air radio.” W.D.T.
of Robert D. Roback, Co-founder and Director, Launch Media, Inc.,
99 23-24.

“We are not constrained by circumscribed playlists. Indeed, our stations’
playlists pull from an almost limitless number of songs in rotation
compared to the 40-80 on over-the-air stations. This allows Launch to
play all types of recordings, including the newest, oldest, and most
eclectic recordings that traditional broadcast radio now largely passes
over. . . . The capacity for Internet webcasters like Launch to provide
exposure for such otherwise largely neglected music is unparalleled.”
W.D.T. of David Goldberg, Chief Executive Officer, Launch Media, Inc.,
99 8-9 (emphasis in original).

“[Blecause Live365 streams a much wider variety of music than
traditional broadcast radio, it is able to promote, and expose listeners to, a
far greater range and depth of music than broadcast radio.” W.D.T. of
John O. Jeffrey, Executive Vice President, Corporate Strategy and General
Counsel, Live365, Inc., { 12.

“[RadioSonicNet’s] [“RSN”’] wide variety of music content gives it the
ability to target a broader market than is generally reached by today’s
over-the-air broadcast radio. By targeting the music genres available on
professional and guest DJ stations and allowing users to indicate their
preferences on consumer-influenced stations, RSN is able to earmark
specific types of new music to users that RSN knows are more likely to be
interested in that music.” W.D.T. of Brad Porteus, Vice President, MTVi
Radio, MTVi Group LLC, q 23.

“Another feature of RSN programming which distinguishes it in a positive
promotional way from current over-the-air broadcast radio offerings is the
diversity of music that RSN offers. Many over-the-air radio stations offer
extremely limited playlists. The majority of radio stations in the country
play a very narrow selection of sound recordings, thus confining the
promotional value of airplay to those limited recordings. For the most
part, over-the-air radio has abandoned “niche” formats. RSN is strikingly
different because we offer a much wider array of music and, at the same
time, are able to target our offerings to better suit the “niche” music tastes
of our listeners. Indeed, no matter what a person’s taste in music, they
will be able to find a station that appeals to them on RSN; this is simply
not the case with over-the-air radio today.” W.D.T. of Quincy McCoy,
Vice President, Music and Radio Programming, MTVi Group LLC, { 11-
12,

14



o “RadioAMP offers over 400 channels of music programming . . . .The
music channels are organized according to genres such as modern
rock/alternative, folk, contemporary rock, etc., and sub-genres, e.g., big
band, fusion, smooth jazz, swing, etc.” W.D.T. of Charlie Moore, Vice
President of Business Development, RadioActive Media Partners, Inc.,

qe6.

° “Spinner currently offers listeners more than 150 unique internet radio
channels spanning some 13 music genres ranging from Classical to Rap to
Soundtracks. Spinner incorporates more than 300,000 songs in rotation.
Generally, Spinner channels include more than 120 songs in rotation —
roughly three times (or more) the number of songs that terrestrial radio
stations typically have in their rotation.” W.D.T. of Fred Mclntyre,
Executive Director, Business Development, AOL Music, q 3.

The other transmission services that operate under the Section 114 statutory
license or an exemption offer similar types of programming to those offered by the
Webcasters whose testimony is noted above. For example, both of the preexisting
satellite digital audio radio services offer highly themed channels of music programming.
Detailed reports from these services — as well from all other services — are necessary to
ensure that the correct copyright owners and artists are compensated when a service
digitally transmits a sound recording. Providing less than detailed reports of use will
ensure that smaller copyright owners and lesser-known artists will be denied the royalties
that they are entitled to receive.

D. Detailed Reports Of Use Are Necessary To Enforce Statutory
Requirements

As the Copyright Office recognized in its Original Determination, services
operating under the statutory license must provide detailed reports of use to copyright
owners so that they may enforce certain statutory requirements. See Original

Determination, 63 Fed. Reg. 34,294. These requirements include limitations on program
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length for certain transmissions® and the song frequency conditions set forth in the sound
recording performance complement. See 17 U.S.C. § 114(j)(13).

While transmissions to business establishments are exempt from performance
royalties and “not an infringement of section 106(6),” this is only the case “if . . . the
transmission does not exceed the sound recording performance complement.” Id.

§ 114(d)(1)(C)(iv). Nonexempt transmission services not eligible for the Section
114(d)(1)(C)(iv) exemption are covered by a statutory license, but statutory licensees
must also comply with, among other things, the sound recording performance
complement. See 17 U.S.C. § 114(d)(2)(C)(1). Therefore, services that operate under an
exemption or a statutory license must provide information sufficient for determining the
service’s compliance with the sound recording performance complement.

Congress granted sound recording copyright owners the right to have
performances of their sound recordings limited by the sound recording performance
complement. As the only way to give meaning to that right is to require the reporting of
comprehensive data on the transmission of each sound recording by exempt and statutory
services, the Copyright Office should adopt regulations that provide copyright owners

with information sufficient for ensuring compliance with the statutory requirements. s

# Certain programming is eligible for a statutory license provided that “the transmission (I) is not part of an
archived program of less than 5 hours duration; (II) is not part of an archived program of 5 hours or greater
in duration that is made available for a period exceeding 2 weeks; [or] is not part of a continuous program
which is of less than 3 hours in duration.” 17 U.S.C. § 114(d)(2)(C)(iii)(D)-(I1T).

> As the Copyright Office noted in the NPRM, the office proposed detailed reporting regulations “because
the required information seems designed to accomplish the basic reporting objective of providing
information with which copyright owners can generally monitor compliance with the terms of the licenses.”
NPRM, 67 Fed. Reg. at 5763. ‘
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III. RESPONSES TO ISSUES RAISED BY COPYRIGHT OFFICE

In this section, RIAA responds to the issues raised by the Copyright Office in the
NPRM.

A. Requiring Statutory Licensees To File A New Notice Of Use

The Copyright Office has proposed requiring each service operating under the
Section 114 statutory license to file a new Notice of Use.® NPRM, 67 Fed. Reg. at 5761-
62. The Copyright Office believes that “many Services that have filed Initial Notices
under the current regulation have ceased using the statutory license and, in many cases,
have gone out of business altogether.” Id. at 5762. The Copyright Office further stated
that requiring the refiling of a Notice of Use “will make the Office’s records more
reliable.” Id.

RIAA supports the Copyright Office’s proposal to require services currently
operating under the Section 114 statutory license or an exemption to file a Notice of Use
that would provide current information about the service. Such information is
particularly important for copyright owners because they frequently discover the use of
their copyrighted recordings on various services and want to ensure that such services are
operating under a license or an exemption and not infringing the copyright owner’s
exclusive rights. By having access to an updated Notice of Use, and assuming one that is
identical or substantially similar to the one proposed by the Copyright Office, a copyright

owner will be able to identify, among other things, the service making the public

® No service has previously filed a “Notice of Use” with the Copyright Office. Rather, services have filed
an “Initial Notice of Digital Transmission of Sound Recordings Under Statutory License.” For ease of
reference, the notice shall be referred to herein as a “Notice of Use.”
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performances or ephemeral reproductions, its contact information and the nature of the
license and category of service offered. In the absence of such information, copyright
owners could be required to expend significant time and resources investigating the
innumerable sources of music on the Internet to determine whether such services are
operating under a statutory license or an exemption or infringing the copyright owner’s
rights. This is true whether a collecting entity or an individual copyright owner conducts
the investigation. Each dollar spent investigating a service represents one dollar less that
can be distributed to the performers and copyright owners who earned the royalties.

RIAA further believes that requiring services to provide a new Notice of Use
places no material burden on a service. A service would simply have to download the
proposed form from the Copyright Office’s website or obtain a copy from the Copyright
Office directly, complete the form, and return the completed form with the nonrefundable
filing fee to the Copyright Office, Licensing Division. It is inconceivable that such a
filing requirement could impose a material burden on a service that would outweigh the
substantial benefits of the new Notice of Use.

B. Copyright Office Use Of A Standard Form Notice Of Use

The Copyright Office requested comment on the use of a standard form for the
N